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3rfrvr@at =m nTU a VaT Name & Address

Appellant
M/s. Patel Shilpaben Paragbhai,
Prop. Of Shilpa Corporation,
87/1, Kabootar Khana,
Kaiupur, Ahmedabad-380001.

a{ di fh gW Mta aTe?T + May 31IV,r ,hq,a } a-q6 gn aT&?r $ gB qWftqfa +Tq
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Any perbon aggrieved by this Order-In-Appeal maY file an appe eI or revision application, as the
one may de'against ;Gbh order1 to the appropriate authority in the following waY

a qHant©n©rlqOwr aTM

Revision application to Government of India:

(1) Hq 338©r ?!@ afBPBRI, 1994 dr gTn aaa qq gaTT =TV qFTe# $ p W TI
Lj+_qT; $' gqq''H& d d,rtd gHawr aT&FI agtq tifRw. 'wa nyTUa Haw% wwi
RvFT dM Mdr ,M atT qcFir Haq Tjnt q{ Mr : 110001 cFr ca vFrfr afb I

proviso to sub-section (1) of Section-35 ibid :
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(A)
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to any country or territory outside India.

,fe q@hoT mmM{ %w HRa tB vw (MTa aM a)PHfa R=amT qm al(a)

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty

q:ifIF;IA ::?[ F:?IIEf:III qq=t1L:Ib ::PqrT•Iq •T}R•=: IT= U
aNn:i-I (A.2) 1998 qm loJ EnT PrW RN =R d 1

(C)

of the Finance (No.2) Act, 1998.

vrfhI

35-EE of CEA, 1944, under Major Head of Account'
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than Rupees One Lac.

a
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(2)

a

X1:: = =:1:rI=s == J=t:::: T=x n an I T c1b B][IF1[ qIWild :
(1) Ma s,qm ?!,+ afqRqq, 1944 dr UTm 35–a/35 S tB 3infa:–

Under Section 35B/ 35E of CEA, 1944 an appeal IIes to :-
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other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EAT? ,as
prescribed under Rule 6 of eentral Excise(Appeal) Rut?s, , 200] an.d_ sF:ajl„!e
b(..,companied against (one which at least should be accompanied bY a fee of Re.1l000/:
ks.5 dl)(.)/:- ind hs.lol6oo/_ where amount of duty / penalty / demand / refund is UPto 5
Lat.,1 ’5 Lab to 50 Lac., and above 50 Lac respectively in the form of crossed bank draft in
fa;Jur of--Asstt. Registar of a branch of any nominate public sector bank of the plac?
where the bench oi'any nominate public sector bank of the place where the bench of
the Tribunal is situated.

:L= ;:lUfT/RTF=~: RV'-ht IT:t=F
lea aFlteitq qlql©+ q-I tnT W 3rfra lrT th#1 WVHn qi IBn aT+a Rm amit

(3)

In case of the order covers a number of order-in-Originall fee for each O'l'O' should be
paid in the aforesaid manner not withstanding the fact that the one appeal tp tn?

Xppellant Tribunal or the one application to the Central Govt. As the case maY beI is
fil'lgd to avoid sbriptoria work if exc.-,ising Rs. 1 labs fee of Rs.100/- for each.

(4) TzfTTPA%%W=:;Jr ?=VHS aT:T:oR
+E-gIgIdq !!ecb fh)a aFrr snr IFrfN I

:I)untR ;rTIys E : : P : 1 LT: I ?eT :)iIIi::HHq: :fs iE:61?i ep :Fsly £! b 7=sdclbee SrI:££;:E:eadd£Teud1 rE : :I
of the court fee Act, 1975 as amended.
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(5)

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) RUlesl 1982'

1u dbiT ?! wE, ddt=T SRM ?! wE Vi +rT@ @fM qT=TTRMWTW2$
yR,la',n tB HFTa q + Jdt-i't(Demand) qd ts(Pen,IM q,T =0% qd *FRyFiT
aRqTtf}ITTqTtf&r &ffbq,dq if aRT 10 MB Viv } I(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act' 1994)

a 83 dti ad.ITR RIPq? at eqTq?? b gOld qTTfim§bTT 'VMT VtqNT'(Duty Demanded)-
a. (Section) @ 11D iTa§aRt#RauRT;

g- fhrTqa68qae&fBe#tUfh;
;IJ 8qje$fBethwthfhtTr6#a6a#rrTfqt

o gTIgHgT’dfM3FmgVT8q$stqT$tganq,3M'qTRm wa ©RRq$Hf©n®nwa
}.

For an appeal to be filed before the CESTAT, 10% of the DutY & Pep pIty lorIfi IIned bY
the Appellate Commissioner would have to be pre-depositedl ptov,ided thTt the.£pre-

deposit amount shall not exceed Rs.10 Crores. It maY be noted that the p[e-depclslt JT. e
m£ndatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous ben\rat Credit taken;

wWw &vii:h #gm?HH£hfr Hang W q@ # 10%
;ldlqk aT ad#adz„sQdIQd8a©d& 10% Wldlq qt #tqruya el

in view of abovet an appeal against this order shall lie before
10% of the duty demanded where dutY or dutY and penaltY are in
penalty alone is in dispute.”
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ORDER IN APPEAL

The present appeal has been filed by M/s. Patel

Shilpaben Paragbhai, Proprietor of M/s. Shilpa Corporation,

87/ 1 > Kabootar I(hana, Kalupur, Ahmedabad-380001

(hereinafter referred to as “the Appellant”) against Order in

Original No. 379/AC/Div.-I/HKB/2022-23 dated 31.01.2023

hereinafter referred to as “the irnpugned order”] passed by the

Assistant Commissioner, Central (JST, Division-I, Ahmedabad

South (hereinafter referred to as “the adjudicating authoritY’).

2. Briefly stated 9 the facts of the case are that the Appellant

were n6t registered with Service Tax department. TheY are

holding PAN No. ABRPP5863C,. As per the information received

from the Income Tax department, the Appellant had earned

substantial service income from services during F. Y. 2014-15 &

2015-16, however- they did not obtain service tax registration

and did not pay service tax on such income from service. The

Appellant were called upon to submit the documents, however,

the Appellant failed to submit the required details / documents.

Therefore> the Appellant were issued Show Cause Notice

bearing No. V/-15-238/Div-1/ Patel Shilpaben Paragbhai/2020-
21 dated 15.12.2020, wherein it was proposed to:

a

a
a) Demand and recover an amount of Rs. 5,89,163/- under

proviso to Sub Section (1) of Section 73 of the Finance

Actp 1994; along with interest under section 75 of the

Finance Act 1994 (hereinafter referred to as ’the Act ) .

Impose penalty under the provisions of Section 77 (1) and.

78 of the Act.
b)

3.

a)

The SCN was adjudicated vide the impugned order wherein:

The demand of service tu( amounting to Rs. 5,89,163/-

4
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was confirmed along with interest.

Penalty amounting to Rs. 5,89,163/- was imposed under
section 78(1) of the Act.

PenaltY amounting to Rs. 10,000/- was imposed under
section 77(1) of the Act.

b)

C)

4. Being aggrieved with the impugned order passed by the

adjudicating authority, the Appellant have preferred the present

appeal on the following grounds:

> All the allegations/demands/penalties confirmed in the

Order In-Original and unfortunately upheld by the

respondent, are based on assumptions and presumptions
and not on concrete evidence.a

> The SCN issued by the AO was beyond jurisdiction and

not empowered to invoke the extended period of 5 years

as the Appellant is concealed notjng at his end and the

information collected and received from the income tax

department i.e. 26AS credit in relation to services

provided is itself available at the income tax department
since end of the FY 2014-15, 2015-16 and 2016-17. The

Assessing office may derive and access the 26AS

information ’any time from the portal which cannot be a

ground for invoking of extended- period. So the

proceedings initiated by the assessing officer is NULL and

VOID to be set aside and all the demands, interest and

penalties levied. The Order passed by the. assessing

officdr is bad in law and beyond jurisdiction.

a

> The Appellant is not registered under the service tax law

at the pretext of nature of service being provided and the

practice being followed in the agriculture and food

industry that the Services by any agricultural produce
marketing committee or board o:

5
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commission agent for sale or purchase of agricultural

produce are also covered in negative list. The Appellant

had received brokerage from agriculture products like

paddy/rice sales and purchase. Paddy/rice is agriCulture

produce, in view of above and nature of service activity

provided by us is in relation to agriculture produces and

which is mentioned in negative list under section 66D of

Finance Act, 1994, so we have not obtained the Service

tax Registration Number.

> As per Clause (d) (vii) of section 66D, service provide by a

commission agent for sales or purchase of agriculture

produce are not taxable. The services provided by

commission agent had been exempted vide Notification

No. 12/2017 Central Tax (Rate) dated 28.06.2017 for

C'(JST and notification no 47/ST-2 dated 30-06-2017 for

levy of S(;ST vide entry no 54.

a

> The word 'commission agent is not defined in the statute.

In trade parlance the commission agent is the person who

cause sale or purchase of agriculture produce. It may be

mentioned that prior to 01-07-12 also, Notification No

8/2004 ST dated 9-7-2004 exempted the, service tax of
commission agent who cause sales or purchase of

agriculture produce from payment of service tax the’ said

exemption is continuing specifying the same in the

negative list. Our income of commission of paddy sales or

purChase. In view of above, service provided as

commission agent for agriculture produce and on earning

of commission on sale or purchase of agriculture produce

in rice millers and stockiest, there is no liability towards

service tax on the services provided as commission agent

for agriculture produce. As per Notification No 33/2012

dated 20/06/2012 availing threshold exemption limit of

a

{ { a
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10 lakhs for taxable service.

> The Invoices raised by the Appellant is having description

Export Rice Brokerage, Local Rice Brokerage,' Local

Paddy Brokerage, and Export Paddy Brokerage and in the

outer column mentioned quantity and rate of brokerage

in Quintals and total amount of brokerage. Therefore the

AO totally failed to establish the quantum of exempted

service and taxable Service while deriving the value of
taxable service and service tax liability. The assessing

officer has not cross examined the invoices with recipient

of service nature of agriculture produces for which

commission agent services rendered.
O

> The Assessing officer has not examined the Invoices and

information received from income tax department i.e.

26 AS entries in relation to service provided by the

assessee. Also the Income Tax Return Statement of
Income. Balance Sheet, Profit & account and all related

invoices produced and explained the nature of service

provided by the Appellant as commission agent in relation

to Rice Millers and Merchant export for trading of paddy

and rice processed by rice millers.a
> The penalties levied under section 77(1) of finance act

1994-for Non- registration under Service Tax Act, is to be

set aside as the Appellant service falls under the category

of negative list and claim of Appellant is not accepted by

the assessing officer.

> Further penalties levied under section, 78 of finance act

1994 at the ground of invoking of extended period as the

assessing officer deliberately without any authority,

approval and genuine ground which satisfying the

conditions stated in the finance act/19.9+ for invoking ofl
Iii

\)'
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extended period9 iS tO be set aside in the interest of

justice of principal of natural law and equalitY.

> The Service tax liability being calculated by the assessing

officer is not calculated correctly the assessing officer

erred while considering the total bill value as value of
Tucable Service even though the Appellant has not

charged any service tax in the invoices raised, sO it

should be based on gross up value of invoice value

inclusive of service tax.

5. Personal Hearing in the case was held on 09.11.2023'

Shri Aaditya Dtxit> c. A.p appeared on behalf of Appellant for the

hearing. He reiterated the contents of the written submlsslons

made in appeal mernorandu_m. He further informed That the

Appellant provides commission agent serVice for sale or

purchase of agricultural produce which is covered under
negative list by way of Section 66D(d)(vii) of the Finance Act,
1994. Hence the Appellant is not liable for payment of servlce

tax. Therefore the Appeal may be allowed.

a

6. The Appellant have submitted following documents (A)

Form 26AS (Annual Tax Statement under Section 203AA of the
Income Tuc Act, 1961) certificate for F.Y. 2014-15 & 2015-16,

(B) Balance Sheet and Profit & Loss Account for the F.Y. 2014-
15 & 2015-16. In the additional submission the Appellant have

provided copy of Income Tax Return and Form 26AS for the F. Y.

2013- 14.

0

6. 1 have gone through the facts of the case, submission

made in the Appeal Memorandum, the submission made at the

time of personal hearing and oral submissions made at the time

of personal hearing. The issue before me for decision is whether

the impugned order passed by the adjudicating authority
confirrning demand of service tax amount of Rs. 5,892163/-– ,/iF

{}
4
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along with interest and penalties, considering the facts and

circumstances of the case, is legal and broper or otherwise. The
dispute pertains to the period F.Y. 2014-15 & 2015- 16.

7. It is observed that the demand of service tax was raised

against the Appellant on the basis of the data received from
Income Tax department. It is stated in the SCN that the nature

of the activities carried out by the Appellant as a service

provider appears to be covered under the definition of service;

appears to be not covered under the Negative List of services as

per Section 66D of the Act and also declared services given in
66E of the Act, as amended; appears to be- not exempted under
mega exemption Notiacation' No. 25/2012-ST dated 20.06.2012

as amended. However, nowhere in the SCN it is specified as to

what service is provided by the Appe11mlt, which is liable to
service tax under the Act. No cogent reason or justification is

forthcoming for raising the demand against the Appellant. It is

also not specified as to under which category of $ervice? the non

payment of service tax is alleged against the Appellant. The
demand of service tax has been raised merely on the basis of

the data received from the Income Tax. However, the data
received from the Income Tax department cannot form the sole

ground for raising of demand of service tak.

a

a
8. From the ongoing paras above, I find that as per the

information received from the Income Tax department, the said

Appellant had earned substantial income; however, they did not
obtain service tax registration and did not pay service tax

thereon. Subsequently, from the defense reply/ written
submissions and other documents available on records, I find

that Appellant have contended that they were engaged in
brokerage business of paddy grains. On perusal of Form 26 AS

for the impugned period, it is found that they have earned

income of Rs. 19,85,517/- in F.Y. 2014- 15 and Rs. 22,13,358/-

in F.Y. 2015-16 as brokerage/commission from trading of
aRt (a Pi

: HetI CEh?'\
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grains (paddy) which is confirmed by the fact that the said
income was deducted under Section 194H of the Income Tax

A<.'tp 1961. Relevant part of Section 194 of the Income Tax Act,

1961 is reproduced as under :

}94H. Conur2ission or bl-okera.ge.–Any person, not being an individual or a

Hindu uvldividedyantily1 tt//70 is responsible for paying, on or after the Ist day

of June, 200}, to a resident, any income by way of commission alot being

iltsur'ayice comwassiolt referred to in section 194(D) or brokerage, shaH, at

the time of credit of such income to the account of the pa)lee or at the time of

payment of such income in cash or by the issue of a cheque or draft or by any

other mode, whichever is earlier, deduct income-tax thereon at the rate often

per cent .

9. In view of above provision, it is confirmed that the

Appellant had earned income as brokerage. Upon the
verification of the submissions by the Appellant, I find that they

were engaged in the trading of agriculture produce (paddy) .

Copies of certificate issued by various purchasers of
paddy/TDS deductors and Ledger A/c submitted by them

confirm the fact that they were engaged in trading of

Agriculture Produce and their activity does not amount to
provision of Service. Based on Form 26AS for the F,Y. 2014-15

and certificate of various TDS deducters, the details of income

is shown as under:

a

Name of TDS Deductor Amount
Paid

Gajanand Rice Mill1

2 International Commodites
Janki Rice & Solvent Industries Pvt. Ltd3

1 ,59,525
2,9,120

1,25,759
Jay Shiv Agro Industries
Green and Green Agro Industries

Nipon Agro Pvt. Ltd
Narula Oil and Fats Pvt. Ltd
Ratan Agro
Shree Gatt ii Rice Mill Pvt.Ltd.
Sita Agro Industries
Murlidhar Agro Food Pvt. Ltd
Navdeep Rice & .Pulse Mill
Platinum Grains Pvt. Ltd

Total

2,54, 199

1 ,26,079
2,28,614
1, 15,394
3,63,363
1,39,656

at
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11. On considering the above table, I observe that the

Appellant had earned an income of Rs. 19,85,517/- out of total
impugned income of Rs . 21,70, 121/- as brokerage/commission

from selling of paddy grains to Various firms for the F. Y. 2014-

15. Similarly, in the F.Y. 2015-16 the Appellant had earned an

income of Rs. 22,13,358/- from selling of paddy grains to M/s.

HRMIVI Agro Overseas Pvt. Ltd. As such, Income Rs.

19,85,517/- in F.Y. 2014-15 and Rs. 22, 13,358/- in F.Y. 2015-

16 is non-taxable income in terms of para (vii) of Sub-section

(d) of Section 66D of the Act. Relevant portion of Section

66D(d) (vii) of Finance Act, 1994, is reproduced below:

a “SECiTyOiV 66 iD. Negative Zist of services."

(d) services relating to agriculture or agricultural produce

by way of-

(i) agricultural operations directly related to production

of any agricultural produce including cultivation,

harvesting, threshing, plant protection or testing:

(ii) supply of farm labour;

(iii) processes carried out at an agricultural farm

including tending, pruning, cutting, harvesting, drying,

cleaning, trimming, sun drying, fumigating, curing,

sorting, grading, cooling or bulk packaging and such like

operations which do not alter the essential

characteristics of agricultural produce but make it only

marketable for the primary market;

a

(iV) renting or leasing of agro machinery or vacant
land with or without a structure incidental to its use;

(v) loading, unloading, packing. storage or

warehousing of agricultural produce;

JT :f $;
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(V) agricultural extension services;

(vii) services by any Agricultural Produce

Marketing Committee or Board or set:vices provided

by a cdmmi ssion agent for sale or purchase of

agricultural produce

10. As regard to the remaining income of Rs. 1,84,604/- (Rs.

217709121/_ (_) Rs. 19:859517/-) in F.Y. 2014-15, for which the

Appellant contended that they were eligible for benefit of
threshold limit of exemption as per the Notification No.

33/2012_sT dated 20.06.20129 1 find that their income for the
F.Y. 2013-14 is also non taxable income by the way of para (vii)

of Sub_section (d) of Section 66D of the Act and therefore the

Appellant are eligible for taking the benefit of threshold

exemption on inQome of Rs. 1,84,604/- for the F.Y. 2014-15

and therefore not liable to pay Service tax in terms of

Notification No. 33/2012-ST dated 20.06.2012 for F.Y. 2014-
15

a

10. Since the demand of service tm< is not sustainable on -

merits there does not arise any question of interest or penaltY

in the matter.

11. Accordingly, in view of my foregoing discussions, I set

aside the impugned order passed by the adjudicating authorltY

for being not legal and proper and allow the appeal filed bY the

Appellant

a

12. &nBa@aRm qHq3$fta©ifhnnirRtqanft#+fh8qTdTil

The appeal filed by the Appellant stands disposed of in
above terms .

aly dd (&law)
Dated:21. 11.2023
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Attes
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BY RPAD/ SPEED POST

M/s. Patel Shilpaben Paragbhai,
Prop. Of Shilpa Corporation,
87/ 1, Kabootar Khana,
Kalupur, Ahmedabad-380001.

To

Appellant

The Assistant Commissioner
nn

Respondent
Division-I, CGST & Central Excise

e Ahmedabad South.

Copy to :

1. The Principal Chief Commissioner, Central GST,
Ahmedabad Zone

2. The Commissioner, CGST, Ahmedabad South

3. The Assistant Commissioner, Division –I, Central GST,
Ahmedabad South.

4. The Assistant Commi$sioner (HQ System), CGST,
Ahmedabad South (for uploading the OIA)

e j.I// Guard File
6 . PA file
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